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[45  CFR  Port  90] 

AGE  DISCRIMINATION  REGULATIONS 

AGENCY:  Office  of  the  Secretary. 

ACTION:  Notice  on  intent  to  issue 
regulations.  * 

SUMMARY:  The  Department  of 
Health,  Education,  and  Welfare  is 
planning  to  develop  proposed  general 
government-wide  regulations  to  carry 
out  section  303  of  the  Age  Discrimina¬ 
tion  Act  of  1975.  Section  303  provides 
in  part  that  “No  person  in  the  United 
States  shall,  on  the  basis  of  age,  be  ex¬ 
cluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  subjected  to  dis¬ 
crimination  under  any  program  or  ac¬ 
tivity  receiving  Federal  financial  assis¬ 
tance.”  Section  304  of  the  Age  Dis¬ 
crimination  Act  requires  the  Secretary 
to  publish  in  the  Federal  Register 
general  regulations  to  carry  out  the 
provisions  of  section  303  of  the  Act. 
The  purpose  of  the  general  regula¬ 
tions  will  be  the  development  of  gov¬ 
ernment-wide  standards  to  eliminate 
unreasonable  discrimination  on  the 
basis  of  age  in  programs  and  activities 
receiving  Federal  financial  assistance. 
DATES:  The  proposed  regulations  will 
be  published  in  the  Federal  Register 
by  May  30,  1978.  Regulations  govern¬ 
ing  specific  programs  and  activities  ad¬ 
ministered  by  the  Department  of 
Health,  Education,  and  Welfare  will  be 
published  in  the  Federal  Register  in 
fiscal  year  1979. 

ADDRESS:  As  appropriate,  the  De¬ 
partment  will  disclose  drafts  of  age 
discrimination  regulations  (“disclosure 
drafts”)  to  interested  members  of  the 
public.  To  automatically  obtain  “dis¬ 
closure  drafts”  interested  persons 
should  write  to  Ms.  Juliette  N.  Lester, 
HEW,  Office  of  the  General  Counsel, 
Room  716-E,  200  Independence 

Avenue  SW.,  Washington,  D.C.  20201. 
FOR  FURTHER  INFORMATION 
CONTACT: 

Ms.  Juliette  N.  Lester,  202-245-7542. 

Dated:  February  17,  1978. 

Frank  Peter  S.  Libassi, 

General  Counsel,  Department  of 
Health,  Education,  and  Wel¬ 
fare. 

Dated:  February  21,  1978. 

Joseph  A.  Califano,  Jr., 

Secretary,  Department  of  Health, 
Education,  and  Welfare. 

1.  General  Program  Description 

Congress  enacted  the  Age  Discrimi¬ 
nation  Act  of  1975  (42  U.S.C.  6101  et 


’An  explanation  of  HEW  procedures  for 
developing  new  regulations  was  published  in 
the  Federal  Register  on  November  18,  1977 
(42  FR  59555). 


seq.)  as  a  separate  part  to  the  Amend¬ 
ments  of  the  Older  Americans  Act 
(Pub.  L.  94-135).  The  purpose  of  the 
Age  Discrimination  Act  is  to  prohibit 
unreasonable  discrimination  on  the 
basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance, 
including  programs  or  activities  receiv¬ 
ing  funds  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (revenue 
sharing).  Section  304  of  the  Age  Dis¬ 
crimination  Act  requires  the  Secretary 
to  publish  in  the  Federal  Register 
general  government-wide  regulations 
to  carry  out  the  statutory  prohibition 
of  unreasonable  age  discrimination  in 
Federally-assisted  programs  and  activi¬ 
ties. 

It  will  not  be  a  violation  of  the  Age 
Discrimination  Act,  if,  in  the  program 
or  activity  involved— 

(1)  “tSluch  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of  any 
statutory  objective  of  such  program  or  ac¬ 
tivity;”  (section  304(b)(1)(A));  or 

(2)  “(Tlhe  differentiation  made  by  such 
action  is  based  upon  reasonable  factors 
other  than  age."  (Section  304(b)(1)(B).) 

In  addition,  the  Age  Discrimination 
Act  does  “not  apply  to  any  program  or 
activity  established  under  authority  of 
any  law  which:  (A)  Provides  any  bene¬ 
fits  or  assistance  to  persons  based 
upon  the  age  of  such  persons;  or  (B) 
establishes  criteria  for  participation  in 
age-related  terms  or  describes  intend¬ 
ed  beneficiaries  or  target  groups  in 
such  terms.”  (Section  304(b)(2)(B).) 

In  addition  to  these  exclusions,  the 
Age  Discrimination  in  Employment 
Act  of  1967,  Pub.  L.  90-202  (29  U.S.C. 
621  et  seq.),  will  continue  to  be  the 
principal  tool  for  addressing  age  dis¬ 
crimination  in  employment  practices 
(section  304(c)(2)).  Included  under  the 
coverage  of  the  Age  Discrimination 
Act,  however,  are  employment  prac¬ 
tices  involving  any  program  or  activity 
receiving  Federal  financial  assistance 
for  public  service  employment  under 
the  Comprehensive  Employment  and 
Training  Act  (section  304(c)(1)). 

2.  Regulatory  Provisions 

The  regulation  will  establish  govern¬ 
ment-wide  standards  to  eliminate  un¬ 
reasonable  discrimination  on  the  basis 
of  age  in  programs  or  activities  receiv¬ 
ing  Federal  financial  assistance.  Under 
the  Age  Discrimination  Act,  Congress 
has  stated  explicitly  its  intention  to 
bar  only  “unreasonable”  age  discrimi¬ 
nation.  Since  this  language  indicates  a 
Congressional  intention  to  legitimize 
at  least  some  forms  of  age-related  cri¬ 
teria  and  practices,  the  implementing 
regulations  will  set  forth  the  legal  cri¬ 
teria  for  determining  whether  particu¬ 
lar  kinds  of  age  classifications  in  Fed¬ 
eral  programs  or  activities  are  unrea¬ 
sonable. 

Regulations  governing  programs  and 
activities  administered  by  the  Depart¬ 


ment  of  Health,  Education,  and  Wel¬ 
fare,  including  specific  investigative, 
conciliation,  and  enforcement  proce¬ 
dures  under  the  Age  Discrimination 
Act  will  be  set  forth  as  part  of  a  sepa¬ 
rate  regulations  package  to  be  pub¬ 
lished  after  the  final  general  govern¬ 
ment-wide  regulations.  The  head  of 
each  Federal  department  or  agency 
which  extends  Federal  financial  assis¬ 
tance  to  any  program  or  activity  will 
also  publish  regulations  to  carry  out 
the  Age  Discrimination  Act.  These 
regulations  will  be  published  after  the 
publication  of  the  general  govern¬ 
ment-wide  regulations. 

3.  Schedule  for  Preparation  of  the 

General,  Government- Wide  Age 

Discrimination  Regulations 

Prior  to  the  enactment  of  any  regu¬ 
lations,  the  Age  Discrimination  Act  re¬ 
quires  the  Commission  on  Civil  Rights 
to  make  a  study  of  unreasonable  dis¬ 
crimination  based  on  age  in  programs 
receiving  Federal  financial  assistance 
(section  307).  Incidental  to  the  study, 
the  Commission  on  Civil  Rights  must 
specifically  identify  programs  in  which 
qualified  individuals  are  excluded 
from  participation  because  of  their 
age.2 

The  Act  also  requires  the  Secretary 
to  publish  proposed  general  regula¬ 
tions  (section  304(a)(1))  and  under  the 
provisions  of  the  Act,  these  must  be 
published  on  or  before  May  30,  1978. 
This  statutory  provision  on  rule- 
making  is  qualified  by  the  further  di¬ 
rective  in  section  304(a)(2)  that  the 
Secretary  shall  not  publish  proposed 
general  regulations  prior  to:  (1)  The 
expiration  of  45  workdays  allowed  for 
Federal  departments  and  agencies  to 
comment  on  the  Commission’s  Study, 
and  (2)  the  expiration  of  an  additional 
45  days  allowed  for  Committees  of  the 
House  and  the  Senate  to  conduct  hear¬ 
ings. 

Final  general  regulations  must  be 
published  by  the  Secretary  no  later 
than  90  days  after  publication  of  the 
proposed  general  regulations  (section 

304(a)(3)). 

HEW  has  developed  the  following 
preparation  schedule  for  the  general 
government-wide  regulations: 

NOTICE  OF  PROPOSED  RULEMAKING 

The  notice  of  proposed  rulemaking 
will  be  published  in  the  Federal  Reg¬ 
ister  by  May  30,  1978. 

FINAL  REGULATIONS 

The  final  regulations  will  be  pub¬ 
lished  in  the  Federal  Register  by 
August  30,  1978. 

HEW  and  other  Federal  depart¬ 
ments  and  agencies  w  hich  extend  Fed- 


2  The  Commission  on  Civil  Rights  trans¬ 
mitted  its  Age  Discrimination  Study  to  the 
President  and  the  Congress  on  January  10, 
1978.  Copies  of  the  study  are  available  from 
the  Commission  on  Civil  Rights. 
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eral  financial  assistance  to  any  pro¬ 
gram  or  activity  will  publish  separate 
proposed  and  final  regulations  to 
carry  out  the  Age  Discrimination  Act 
during  fiscal  year  1979,  which  begins 
October  1, 1978. 

4.  Major  Issues 

A  discussion  of  the  major  issues  will 
be  set  forth  in  the  preamble  to  the 
notice  of  proposed  rulemaking.  The 
notice  of  proposed  rulemaking  will 
also  invite  public  comment  on  the 
major  issues.  An  analysis  of  the  issues 
and  a  summary  of  the  responses  re¬ 
ceived  to  these  issues  will  be  set  forth 
in  the  final  regulations.  Interested 
persons  are  encouraged  to  read  the 
report  of  the  Commission  on  Civil 
Rights  in  conjunction  with  the  discus¬ 
sion  of  the  major  issues. 

It  should  be  noted  at  the  outset  that 
the  Commission  on  Civil  Rights  Age 
Discrimination  Study  recommends 
that  the  only  age-based  criteria  that 
may  be  considered  reasonable  should 
be  those  for  which  "Federal  legislation 
contains  a  specific  authorization.” 
However,  pending  the  enactment  of  an 
amendment  to  the  Age  Discrimination 
Act  which  incorporates  the  Commis¬ 
sion  on  Civil  Rights  recommendations, 
HEW  will  prepare  the  age  discrimina¬ 
tion  regulations  on  the  basis  of  the 
Age  Discrimination  Act  in  its  present 
form,  which  prohibits  “unreasonable 
discrimination”  on  the  basis  of  age. 

Some  of  the  major  issues  needing 
resolution  include: 

(a)  What  is  unreasonable  discrimina¬ 
tion?  The  age  discrimination  regula¬ 
tions  must  define  or  explain  the  con¬ 
cept  of  “unreasonable  discrimination.” 
Therefore,  HEW  must  attempt  to  de¬ 
termine  what  Congress  meant  by 
using  the  phrase  “unreasonable  dis¬ 
crimination.”  Determining  Congres¬ 
sional  intent  may  be  a  difficult  task. 
For  example,  one  passage  from  the 
House  Conference  Report  on  the  Age 
Discrimination  Act  reads: 

“The  difficulty,  obviously,  lies  in  estab¬ 
lishing  what  age-related  distinctions  are 
‘reasonable’  with  respect  to  each  Federally- 
assisted  program  or  activity,  and  on  this 
there  is  not  a  clear  consensus  among  the 
conferees.”  (Conference  Report,  H.R.  Rep 
No.  94-670,  94th  Cong.  1st  Sess.  56.  1975.) 

(b)  What  does  “reasonably  takes 
into  account  age  as  a  factor  necessary 
to  the  normal  operation  or  the 
achievement  of  any  statutory  objec¬ 
tive  of  such  program  or  activity” 
mean? 

Section  304(b)(1)(A)  provides  that: 

It  shall  not  be  a  violation  of  any  provision 
of  this  title,  or  of  any  regulation  issued 
under  this  title,  for  any  person  to  take  any 
action  otherwise  prohibited  by  the  provi¬ 
sions  of  Section  303  if,  in  the  program  or  ac¬ 
tivity  involved— 

(A)  Such  action  reasonably  takes  into  ac¬ 
count  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of  any 


statutory  objective  of  such  program  or  ac¬ 
tivity  •  •  *. 

The  Department  will  have  to  deter¬ 
mine  and  explain  when  age-based  cri¬ 
teria  are  “reasonably  necessary  to  the 
normal  operation  of  a  program,”  or 
“reasonably  necessary  to  the  achieve¬ 
ment  of  a  statutory  objective.”  In 
other  words,  the  Department  will  have 
to  determine  what  age-based  distinc¬ 
tions  are  justifiable,  and  how  broadly 
the  phrase  “statutory  objective”  can 
be  defined.  A  number  of  justifications 
for  age-based  criteria  have  been  ad¬ 
vanced,  such  as:  (a)  “limited  re¬ 
sources,”  that  is,  that  programs  should 
be  permitted  to  allocate  limited  re¬ 
sources  to  target  populations  which 
can  be  reached  at  a  lesser  cost;  (b) 
“cost-benefit,”  that  is,  that  certain 
target  populations  can  benefit  more 
from  given  resources  than  others  (as 
in  providing  training  or  education  to 
individuals  with  more  projected  “pro¬ 
ductive  years”);  and  (c)  that  categori¬ 
cal  programs  (such  as  Medicare)  are 
available  to  certain  target  populations, 
thereby  reducing  the  need  to  serve 
them  through  programs  of  more  gen¬ 
eral  coverage.  A  determination  must 
be  made  as  to  the  validity  of  these  and 
other  justifications  offered  in  behalf 
of  age  distinctions.  The  Commission 
on  Civil  Rights  report  rejected  all 
such  justification. 

(c)  How  should  HEW  define  “age,” 
“age-related  terms,”  and  “differenti¬ 
ations  based  on  reasonable  factors 
other  than  age”? 

The  Age  Discrimination  Act  prohib¬ 
its  use  of  unreasonable  “age”  and 
“age-related  terms”  but  allows  “differ¬ 
entiations  based  on  reasonable  factors 
other  than  age.”  Should  HEW  adopt 
the  Commission  on  Civil  Rights  rec¬ 
ommendation  to  define  “age  as  the 
number  of  elapsed  years  or  parts  of 
years  from  the  date  of  a  person’s 
birth”;  and  “age-related  terms”  as 
words  that  categorize  persons  within 
age-based  groups  (e.g.,  children,  older 
persons)?  What  is  the  distinction  be¬ 
tween  the  use  of  “age-related  terms” 
and  “differentiation  made  on  reason¬ 
able  factors  other  than  age”  (e.g.,  is 
“school  age”  and  age-related  term  or  a 
differentiation  based  on  a  reasonable 
factor  other  than  age)? 

(d)  What  programs  or  activities  does 
the  Age  Discrimination  Act  cover? 

The  Age  Discrimination  Act  applies 
to  “programs  or  activities  receiving 
Federal  financial  assistance,  including 
programs  or  activities  receiving  funds 
under  the  State  and  Local  Fiscal  Assis¬ 
tance  Act  of  1972  (31  U.S.C.  1221  et 
seq.).”  (Section  303.) 

The  phase,  “programs  or  activities 
receiving  Federal  financial  assistance,” 
has  raised  interpretive  questions  in 
other  civil  rights  statutes  in  which  it  is 
used,  and  has  been  the  subject  of  liti¬ 
gation  in  Title  VI  cases  (discrimination 
on  the  basis  of  race).  Among  the  ques¬ 


tions  HEW  may  have  to  answer  are: 
Does  the  phrase,  “Federal  financial  as¬ 
sistance,”  include  non-monetary  assis¬ 
tance?  What  constitutes  the  receipt  of 
assistance? 

Section  304(b)(2)  provides  that— 
“The  provisions  of  this  title  shall  not 
apply  to  any  program  or  activity  es¬ 
tablished  under  authority  of  any  law 
which:  (A)  provides  any  benefits  or  as¬ 
sistance  to  persons  based  upon  the  age 
of  such  persons;  or  (B)  establishes  cri¬ 
teria  for  participation  in  age-related 
terms  or  describes  intended  beneficia¬ 
ries  or  target  groups  in  such  terms.”  It 
will  be  necessary  to  determine  wheth¬ 
er  the  phrase,  “establishes  criteria  for 
participation  in  age-related  terms  or 
describes  intended  beneficiaries  or 
target  groups  in  such  terms”  exempts 
State  and  local  laws,  and  Federal, 
State,  and  local  regulations  and  poli¬ 
cies. 

To  what  extent  under  the  statute 
may  state  and  local  governments  con¬ 
tinue  to  decide  when  age  distinctions 
are  reasonable  or  unreasonable? 

To  what  extent  can  the  objective  of 
the  Act  be  achieved  by  the  continued 
exercise  of  discretion  which  is  now 
possessed  by  state  and  local  govern¬ 
ments? 

(e)  What  means  of  enforcement  are 
appropriate  under  the  Age  Discrimina¬ 
tion  Act? 

Various  provisions  of  the  Act  relat¬ 
ing  to  enforcement  raise  questions 
which  will  have  to  be  clarified  in  the 
regulations.  Some  examples  follow: 

Section  305(d)(1)  of  the  Act  autho¬ 
rizes  fund  terminations  as  a  means  of 
enforcement  after  reasonable  notice 
and  opportunity  for  hearing.  Section 
305(a)(2)  provides  that  the  Depart¬ 
ment  may  seek  compliance  “by  any 
other  means  authorized  by  law.”  Al¬ 
though  this  latter  provision  might 
provide  the  basis  for  additional  ap¬ 
proaches  to  civil  rights  enforcement, 
alternative  means  of  enforcement  may 
be  circumscribed  due  to  the  limitation 
imposed  by  Section  305(e)  which 
states,  "the  provisions  of  this  section 
shall  be  the  exclusive  remedy  for  the 
enforcement  of  the  provisions  of  this 
Title.” 

The  Department  needs  to  decide 
whether  to  place  enforcement  respon¬ 
sibility  in  the  agencies  which  are  re¬ 
sponsible  for  administering  federally 
assisted  programs  or  activities,  or  to 
place  enforcement  responsibility  in 
traditional  civil  rights  enforcement 
agencies  like  HEW’s  Office  for  Civil 
Rights.  The  Commission  on  Civil 
Rights  Study  recommends  that  re¬ 
sponsibility  for  eliminating  age  dis¬ 
crimination  be  placed  in  “the  units 
within  the  Federal  departments  or 
agencies  responsible  for  administering 
federally  assisted  services  and  benefit 
programs.”  (Commission  on  Civil 
Rights  recommendation  No.  7.) 

With  respect  to  administrative  sanc¬ 
tions  available  to  Federal  departments 
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and  agencies,  HEW  needs  to  determine 
what  sanctions  other  than  fund  termi¬ 
nations  might  be  available.  An  exam¬ 
ple  might  be  the  Commission  on  Civil 
Rights  recommendation  that  Federal 
funds  be  diverted  to  other  eligible 
public  or  private  nonprofit  agencies 
when  a  State  or  local  government  has 
been  found  in  violation  of  the  Age  Dis¬ 
crimination  Act.  (Commission  on  Civil 
Rights  recommendation  No.  4.) 

(f)  In  addition,  what  affirmative 
steps  should  the  Federal  departments 
and  agencies  be  required  to  take  to 
open  up  opportunities  to  persons  of  all 
ages  to  participate  in  programs  (e.g., 
outreach,  performance  goals,  needs  as¬ 
sessments)?  (Commission  on  Civil 
Rights  recommendation  No.  7.) 

(g)  To  what  extent  can  the  objective 
of  the  statute  be  achieved  without 
signficantly  increasing  the  Federal  bu¬ 
reaucracy  and  without  extensive  Fed¬ 
eral  regulation  and  control? 

5.  Cost  Implications 

The  Department  will  publish  an 
analysis  of  the  cost  implications  of  the 
regulations. 

6.  Classification  of  Regulations 

The  Age  Discrimination  Regulations 
will  be  major  regulations.  The  regula¬ 
tions  will  contain  policy  decisions  of 
great  importance  and  will  have  a  wide¬ 
spread  impact  on  the  country. 

7.  Coordination 

The  Department  has  established  an 
Age  Discrimination  Task  Force  to 
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draft  the  regulations  required  pursu¬ 
ant  to  section  304  of  the  Age  Discrimi¬ 
nation  Act.  The  Age  Discrimination 
Task  Force  will  coordinate  the  prep¬ 
aration  of  issue  papers  and  regulations 
through  two  separate  vehicles,  a 
Policy  Group  and  an  Executive  Work 
Group.  The  Policy  Group,  chaired  by 
the  General  Counsel,  is  composed  of 
high  level  staff  from  the  major  HEW 
agencies  and  staff  offices.  It  will 
advise  the  General  Counsel  and  Pro¬ 
ject  Manager  on  the  basic  issues  in¬ 
volved  in  the  development  of  the  regu¬ 
lations.  The  Executive  Work  Group, 
chaired  by  the  Project  Manager,  is 
composed  of  staff  members  from  the 
various  major  HEW  agencies  and  staff 
from  the  Office  of  the  Deputy  Gener¬ 
al  Counsel  for  Regulation  Review.  The 
Executive  Work  Group  will  organize, 
manage,  and  do  the  work  necessary  for 
the  preparation  of  the  regulations. 
The  Age  Discrimination  Task  Force 
will  also  carry  on  consultations  with 
the  other  Federal  Departments  during 
the  drafting  of  the  proposed  regula¬ 
tions  and  final  regulations. 

8.  Public  Participation 

The  following  steps  will  be  carried 
out  with  respect  to  public  participa¬ 
tion  in  the  development  of  the  regula¬ 
tions: 

(1)  As  appropriate,  "disclosure 
drafts”  will  be  made  available  to  all  in¬ 
terested  persons  who  have  asked  to  re¬ 
ceive  these  drafts. 


(2)  A  meeting  with  interested  groups 
will  be  convened  in  Washington,  D.C., 
to  comment  on  a  draft  of  the  regula¬ 
tions. 

(3)  Copies  of  the  Notice  of  Proposed 
Rulemaking  will  be  mailed  to  interest¬ 
ed  groups  and  individuals  who  have 
asked  to  receive  this  notice. 

(4)  The  public  will  be  given  a  45  day 
period  to  comment  on  the  Notice  of 
Proposed  Rulemaking;  this  brief 
period  is  necessary  since  the  Act  speci¬ 
fies  that  final  regulations  must  be 
published  within  90  days  of  the  pro¬ 
posed  regulations. 

(5)  Public  hearings  will  be  held  in 
Washington,  D.C.,  and  in  a  regional 
office  following  the  publication  of  the 
Notice  of  Proposed  Rulemaking. 

It  should  be  noted  that  the  Commis¬ 
sion  on  Civil  Rights  has  already  con¬ 
ducted  hearings  on  Age  Discrimination 
in  San  Francisco,  Denver,  Miami,  and 
Washington,  D.C.  In  addition.  Con¬ 
gress  has  been  and  will  be  conducting 
public  hearings  on  the  Commission  on 
Civil  Rights  Report  and  the  Federal 
Agencies’  responses  to  the  Report. 

9.  For  Further  Information  Contact 

Ms.  Juliette  N.  Lester,  Director,  Age 
Discrimination  Task  Force,  Office  of 
the  General  Counsel,  Room  716-E,  200 
Independence  Avenue  SW.,  Washing¬ 
ton,  D.C.  20201,  202-245-7542. 


(FR  Doc.  78-5173  Filed  3-1-78;  8:45  am] 
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